Employee Benefits Law Compliance Checklist

1.   Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA)   

· If your organization had 20 or more employees on more than 50% of the business days in the prior calendar year, it is required to comply with federal COBRA.  Calculation of the number of employees takes into account part-time employees.  

· Covered employees and dependents are entitled to continue coverage under COBRA if they experience a qualifying event.

· 18 months of COBRA is provided where loss of coverage results from termination of employment or reduction in hours; 36 months of COBRA is provided where loss of coverage from death of the employee, divorce or legal separation, employee becoming entitled to Medicare (in rare cases), or dependent child reaches the limiting age; 29 months of COBRA is provided where loss of coverage was a result of termination of employment or reduction in hours and the employee is determined to be disabled by the Social Security Administration

· The General Notice must be provided within 90 days after coverage begins.  Election notices must be provided within 44 days from the later of the date coverage is lost or the date of the qualifying event.  Notices should be sent via first-class mail.

· Qualified beneficiaries have 60 days from later of the loss of coverage or receipt of the election notice to elect coverage.  The initial COBRA payment must be made within 45 days of the election.  Subsequent monthly payments must be made on the first of the month in which coverage begins.  Qualified beneficiaries have a 30-day grace period within which to make monthly COBRA payments.

· Employers must have written COBRA policies and procedures, including the current COBRA Subsidy provisions.
2. Family and Medical Leave Act (FMLA)

· If your organization has 50 or more employees in 20 or more calendar workweeks in the current or proceeding calendar year, it is required to comply with federal FMLA.

· If one or more separate employers, often with common ownership, are operating on a day-to-day basis as one employer, an employer that otherwise might have less than 50 employees may be governed by FMLA under the “integrated employer test.”  

· Employees may request FMLA if he or she has worked for a covered employer for a total of 12 months, has worked at least 1,250 hours in the previous 12 months, works in the U.S., and works at a location where the employer has 50 employees within a 75-mile radius at the time the employee requests leave.
· An employee may take up to 12 weeks of unpaid leave during any 12-month period.  Families of service members may take up to 26 weeks to care for a service member that was injured during active duty.
· Employers must allow the employee to continue group health insurance benefits during the employee’s leave.  If elected, the employer must contribute its employer contributions to the same extent it did while the employee was actively at work. If an employee exhausts their FMLA, the employer is no longer required to contribute to the cost of group health insurance benefits and should extend COBRA to the employee. If an employee waives coverage during FMLA, the coverage must be reinstated upon their return from FMLA if requested.
· Employees may request and employers may require that paid sick and vacation time be applied to an FMLA leave.
· An employer may request certification from a health care provider to confirm that the employee has a serious health condition.  Employers may seek a 2nd or 3rd opinion at their own expense.
· Employers must designate leave as FMLA within two business days of receipt of information sufficient to determine if the employee qualifies for FMLA.  Employers should consult with an attorney prior to attempting to retroactively designate an employee’s absence as FMLA.
· Employers must post on its premises FMLA Notices in conspicuous places and include
 
FMLA policies within their handbook.  
· Wisconsin employers should update their forms to reflect domestic partner rights.  
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3. Uniformed Services Employment and Reemployment Rights Act (USERRA)

· All employers, regardless of size, are required to comply with USERRA, including state, local, and federal government.    

· USERRA protects individuals that are members of the uniformed services, including the National Guard, Army, Navy, Marine Corps, Air Force, and Coast Guard.

· USERRA prohibits treating employees in the uniformed services no less favorably than other employees.  

· Individuals absent due to uniformed services are entitled to elect to continue health insurance coverage for themselves and their dependents.  

· USERRA provides members of the uniformed services rights to reemployment, which vary depending upon the length of time the employee has been absent from work.

· Employers are required to post a notice describing uniformed service member’s rights under USERRA.

4. Section 125 Plans 

· Employers may choose to establish a Section 125 Plan in order to allow employees to make health insurance contributions on a pre-tax basis.  Section 125 of the I.R.C. makes this possible.  

· The IRS Rules governing Section 125 plans limit when employees may change their elections during the middle of the plan year.  Employers may only allow changes to elections as permitted by the IRS.

· FSA plans are governed by the uniform coverage rule.  

· Employers may only reimburse employees for medical expenses that are allowed by the IRS and are also listed as permissible within the employer’s plan document.  

· When an employee terminates their employment and has overspent their FSA account, the employer may not require the employee to pay the remaining balance.

· Employers that are subject to COBRA must extend COBRA to employees that have a positive FSA balance when they terminate their employment.  The employee may elect COBRA and continue to incur reimbursable claims as it relates to their FSA account through the end of the FSA plan year.    

· Section 125 plans must have written plan documents.

5. Women’s Health and Cancer Rights Act of 1998 (WHCRA)

· Health plans that provide coverage for medical and surgical benefits for a mastectomy must provide coverage for a) reconstruction of the breast on which the mastectomy was performed, b) surgery and reconstruction of the other breast to produce a symmetrical appearance, and c) prosthesis and treatment of physical complications in all stages of mastectomy, including lymphedemas.  

· An initial notice must be provided to participants upon enrollment in the plan.  Thereafter, an annual notice must be provided to participants under the plan.

· The employer or insurance company must provide the notice.  For insured plans, the insurance carrier may provide the notice.  The law does not require that both the insurance company and employer provide the notice.

· The annual notice must be provided in a manner reasonably calculated to ensure actual receipt.  For example, the notice may be mailed via first class mail, included within annual enrollment materials, or included in a company newsletter.  
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6. Health Insurance Portability and Accountability Act of 1996 (HIPAA):  Privacy Provisions

· All employers that sponsor a group health plan are required to comply with HIPAA’s Privacy Rules — except self-funded, self-administered plans with fewer than 50 participants.  

· The employer’s compliance obligations will vary depending upon how much access it has to protected health information (PHI).

· PHI is a) oral, written, or electronic, b) individually identifiable health information, c) created or received by a health plan (including the employer), health care clearinghouse, or health care provider that conducts certain transactions electronically, and d) relates to past, present, or future physical or mental health or condition of an individual, the provision of health care to an individual or payment for health care services.

· Employers that offer fully-insured health plans may a) access PHI while assisting employees with claim disputes, b) access summary health information for purposes of obtaining premium bids or modifying, amending, or terminating the plan, and c) conducting enrollment and disenrollment activities.  If an employer limits its access to PHI for these purposes, it may rely on the insurance carrier for compliance.

· Employers that offer a self-funded plan are deemed to have access to PHI and must comply with all of the administrative requirements contained within the HIPAA Privacy Rules.  An employer that sponsors a self-funded plan should be certain that it has implemented the expansive compliance program that is required.  Further information is available from your HNI Representative.

· An employer that offers flexible spending accounts (FSAs) to its employees is required to comply with the rules applicable to self-funded health plans — requiring the establishment of a comprehensive HIPAA compliance program.  

7. Health Insurance Portability and Accountability Act of 1996 (HIPAA):  Portability, Special Enrollment & Nondiscrimination Provisions

· Health plans are required to reduce their pre-existing condition waiting period by the amount of prior creditable coverage a new applicant has prior to enrolling in the plan.  

· Health plans are required to issue a Certificate of Creditable Coverage when a covered person losses coverage under their plan.  

· Health plans may contain a maximum of a 12-month pre-existing condition waiting period for new enrollees and 18-months for late enrollees, reduced by the amount of any creditable coverage.

· Health plans must provide special enrollment rights to individuals that experience a change in circumstance.  For example, employees may elect coverage in the event he or she loses other health insurance coverage or may add new dependents following a marriage, adoption, or birth of a child.  Applicants must be provided with a notice of their special enrollment rights prior to their waiver of coverage.  
· Beginning on April 1, 2009, health plans must recognize special enrollment rights provided by the Children’s Health Insurance Program Reauthorization Act (CHIPRA).

· Health plans may not discriminate against an applicant with regard to eligibility, premiums, or contributions based upon any health status-related factor.      

· An employer may not simply charge employees that smoke $100 a month more for health insurance simply because that employee uses tobacco products.  However, an employer may require different premium contributions from employees, taking into account health factors, where the employer does so through its establishment of a HIPAA-compliant wellness program.  
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8. Health Insurance Portability and Accountability Act of 1996 (HIPAA):  Wellness Provisions

· Employers that offer a wellness program that provides a reward to all individuals that participate in the wellness program, regardless of outcome, are not required to comply with HIPAA’s Wellness Provisions.

· Employers that offer a wellness plan that condition receipt of the reward based upon outcome must comply with HIPAA’s Wellness Provisions.  HIPAA’s Wellness Provisions require that a) the reward may not exceed 20% of the cost of employee-only coverage, b) the program be reasonably designed to promote good health or prevent disease, c) it provides an annual opportunity to qualify for the reward, d) it includes a reasonable alternative standard, and e) it adequately discloses the requirements of the program, including any reasonable alternative standard.    

9. Medicare Part D

· Employers must provide Medicare Part D eligible individuals with a notice explaining whether or not the employer’s coverage qualifies as creditable coverage. The notice must be provided annually.

· Employers must notify CMS regarding whether the prescription drug coverage they offer constitutes creditable coverage.  This notification must be made on an annual basis or sooner if they make changes to their prescription drug coverage that would impact whether it is creditable coverage or not.  

10. Wisconsin’s 30-Hour Rule

· Employers that offer a fully-insured health insurance plan to their employees must offer coverage to all employees that work on a permanent basis and have a normal work week of 30 or more hours.  

· Insurance carriers in Wisconsin are required by law to offer insurance policies that comply with this requirement.

· Employers may require that employees who work 30 hours per week pay a higher portion of the health insurance premiums than employees that work 40 hours per week.  
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